Legal protection of
intellectual property in
Russia as a stimulating
factor in developing
innovation activity
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Editorial notice

The article published here was written by Yu. Butch, RF patent
attorney, to the order of the editorial board of the magazine
especially for this issue and is meant primarily for foreign readers
who may be interested in the Russian legal “climate” in the field of
intellectual property.

Innovation business is generally known to be one of the most risky for in-
vesting, which to a considerable extent is connected with the possibility of ille-
gal use by competitors of results of intellectual activity. That is why, when esti-
mating prospects of developing this most important sphere of economy in Rus-
sia, it would be only natural to pay attention to the state of affairs in the field of
legal protection of intellectual property.

It should be noted first that an indisputable success of today’s stage of tran-
sition to the market economy is the creation of a legislation in the field of intel-
lectual property meeting modern requirements. Over the seven years, counting
from the entry into force on July 1, 1991, of the USSR Act “On inventions in the
USSR, the road has been gone from the decades-long system of an author’s cer-
tificate which established the state’s monopoly on inventions, to the develop-
ment of patent legislation with all the attributes inherent in a civilized market
society. Speaking of the Russian legislation, the historical starting point is, in a
sense, October 14, 1992, the date of entry into force of the RF Patent Law.
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and copyright currently in effect in
Russia. The rights are protected virtu-
ally to any results of creative activity,
including results which earlier had not
even fallen within the sphere of legal
regulation, e.g. computer works, lay-
outs of integrated microcircuits, plant
sorts, animal breeds. Finally, the very
notion of intellectual property as a spe-
cific type of civil rights (exclusive
right) belonging to the citizen or legal
entity has appeared in the Russian leg-
islation. We owe this fact, not only
practically significant, but also of para-
mount importance for evolution of law
in Russia, to the new Civil
Code (Part 1, 1995) which
fixed this right in Article

+ RF Act “On legal protection of
layouts of integrated microcircuits”,

* RF Act “On selection achieve-
ments”

* RF Act “On copyright and re-
lated rights”.

Russia’s patent legislation is a typi-
cally European legislation with charac-
teristic features inherent in it.

Patents for inventions and indus-
trial designs are granted on the basis of
expert examination conducted at the
Patent Office: the Russian Agency for
Patents and Trademarks (Rospatent).
Criteria of patentability of a patent in-

Russia’s patent legislation includes all basic norms
adopled by the world community. The rights of

138. foreign applicants are protected equally with
those of national applicants.

Along with exclusive
rights to inventions, utility
models, industrial designs,
trademarks, and also other
works of science, literature, art - all of
which are copyright objects, the afore-
mentioned Civil Code (RF CC) de-
fined the notion of a professional and
commercial secret as commercially
valuable information owing to its be-
ing unknown to third persons, and also
established rights related therewith
(Art. 139): the right to keep such in-
formation in secret and the right to
protect property interests in the event
of illegal obtaining, disclosure or use of
this information by third persons. If we
draw an analogy with legislation of
other countries, it becomes evident
that, first and foremost, this concerns
production secrets commonly known
as know-how, while actions mentioned
above are considered forms of unfair
competition, which was also reflected
in the RSFSR Act “On competition
and restriction of monopolistic activ-
ity on commodity markets” (1991).

The economic meaning of these
novations is complemented by Article
128 of the RF CC which refers exclu-
sive rights and information to objects
of civil rights, thereby introducing
them into economic circulation and
making them objects of purchase and
sale, lease, pledge and other economic
operations.

Basic acts in the field of intellectual
property in Russia are as follows:

* RF Patent Law,

* RF Act “On trademarks, service
marks and appellations of origin of
goods”,

* RF Act “On legal protection of
programs for computers and databases”

clude absolute novelty, inventive level
(unobviousness criterion) and indus-
trial practicability. The latter is treated
fairly broadly, in particular, as patent-
able are recognized methods of medi-
cal diagnostics and treatment.

A deferred examination, popular in
European countries, is applied in re-
spect of inventions, L.e. when an appli-
cation is not considered on its merits
unti! the applicant (or a third person
after information about the application
is published) has filed an appropriate
request. Such a deferral of examination
is granted within three years from the
date of filing the application. However,
the applicant should bear in mind that,
irrespective of the filing of said request
and the conduct of examination on
merits, information about the applica-
tion in the form of claims and biblio-
graphic data will be published in 18
months of the filing thereof.

Validity term of a granted patent is
also typical for European countries: 20
years from the date of filing the appli-
cation. A patent is maintained valid by
way of paying annual duties.

As a breach of a patent is recog-
nized the manufacture of the product
(goods), realization of the method, im-
portation of the product into the Rus-
sian territory, an offer to sell, safekeep-
ing of the product for subsequent sale,
and other actions connected with eco-
nomic use of the manufactured prod-
uct and committed without consent of
the patent holder. An important pro-
vision of law is the so called indirect
protection of a method or process when
the rights to the method following

from the patent also extend to the
product made using this method. Con-
formity of the manufactured product
or of the realized method to the pat-
ented invention is determined by the
patent claim.

Russia’s patent legislation includes
all basic norms adopted by the world
community. The rights of foreign appli-
cants are protected equally with those
of national applicants. Convention pri-
ority can be obtained over older appli-
cations filed in other countries party to
the Paris Convention. Provisions were
included on the right of prior use, as
well as on generally accepted measures,
namely, forced licenses and cancella-
tion of patents, in order to restrict
patent monopoly in the event it is
abused by patent holders. Important is
the provision permitting the disclosure
by the author of information pertain-
ing to the invention (utility model, in-
dustrial design) which does not impede
the deeming thereof patentable, if the
appropriate application was filed with
the Rospatent not later than six
months of the date of disclosure of this
information.

As highly useful should be recog-
nized Russia’s ever first institution of
legal protection of utility models to
which, unlike the wide range of inven-
tion subject-matters, only devices (de-
sign solutions) are related. Less rigid
requirements in respect of novelty - in
particular, the unobviousness criterion
is not applied - and the issue of a pro-
tection document only on the basis of
formal checking of filed application
documents allow to patent consider-
ably more valuable engineering solu-
tions within a short period of time. One
should not be embarrassed with the
fact that a protection document for a
utility model is called “certificate”
rather than “patent” as the former is as
much valid a document of exclusive
right as the latter, and 8 years, which
is maximum validity term of a certifi-
cate, is long enough to use such nov-
elty in practice. A significant, though
not basic, factor determining practical
interest in this object of industrial
property is the amount of patent duties
to be paid when receiving a certificate
for a utility model which is twice lower
than similar expenses incurred to
patent an invention. As to the risk con-
nected with the absence of expert opin-
ion on the merits of a utility model, the
practice shows that such risk is not
high for people who are professionally




engaged in this engineering sphere.
Consequently, the Rospatent statistics
also confirms this: the rate of growth
of the number of applications for util-
ity models far surpasses that for inven-
tions.

It is noteworthy that the Russian
“market” of licenses is gradually taking
shape. Considering this business, i.e.
trading in patents and licenses in Rus-
sia, is absolutely new, over 5000 of
such transactions registered by
Rospatent are not a bad result for a
start.

As in most countries of the world,
foreign applicants in Russia entrust the
obtaining of patents and registration of
trademarks to patent attorneys who
have undergone a special attestation
and are officially registered with
Rospatent. The status, rights and du-
ties of a patent attorney are defined in
the “Regulation on patent attorneys”
approved by the RF Government. By
now, Rospatent has registered over 500
patent attorneys working virtually in
all large cities of the Russian Federa-
tion, 100 of whom in St. Petersburg.
Also useful may prove practical expe-
rience of patent attorneys in the do-
main of legal support for research work
and innovation business, as in virtue of
Russian specifics, i.e. the lack of law-
yers specializing in these issues, it were
patent specialists who had to be first to
master legislation in this sphere.

When compared with patent legis-
lation or copyright, the Russian legis-
lation on protection against unfair
competition is much less developed. In
fact, apart from the aforementioned Ar-
ticle 139 of the RF CC and the defini-
tion in the respective act of actions
such as illegal receipt, disclosure or use
of a professional or commercial secret
as a form of unfair competition, there
yet exist no other normative acts regu-
lating these issues,

A professional and commercial se-
cret as commercially valuable informa-
tion often plays the decisive role in the
competitiveness of an enterprise and,
in this respect, is no less important
than patents. If, for instance, patent
legislation establishes fairly severe re-
quirements for objects which may be
granted a patent, no restrictions at all
are imposed on professional and com-
mercial secrets from the viewpoint of
contents of such information. In con-
trast to patent monopoly which is al-
ways limited in time and is valid only
within the boundaries of the country

that has granted a patent, such infor-
mation may be used (provided it is
kept in secret) for a much longer period
and be sold in any country. The very
fact that such information is unknown
to competitors provides advantages,
particularly when one takes into ac-
count the complexity and length of the
procedure of protecting violated
patent rights, as well as expenses to be
suffered thereby.

It seems that one of immediate
tasks in the development of Russian
legislation in the field under study
must be the passage of an act “On com-
mercial secret” whose draft is being to-
day actively discussed by specialists.
The key points in this act must be the
definition of a commercial secret, the
right to a commercial secret, and also
responsibility of employees, business
partners, competitors, and state au-
thorities.

Nevertheless, an analysis into the
existing normative definition of a pro-
fessional and commercial secret allows
to draw a number of important practi-
cal conclusion:

(1) no limitations are placed on the
nature of information constituting a
professional or commercial secret; this
information can be technical,
economic, organizational and any
other, provided it has commercial
value as being unknown to other per-
sons,

(2) the right of the owner of such
information to keep it secret may only
be limited on the basis of law; in par-
ticular, to a commercial secret may not
be referred the articles and other
founding documents of an enterprise,
as well as information submitted in for-
mats of reporting on financial and eco-
nomic activity;

(3) illegal obtaining of such infor-
mation by third persons serves as the
ground for the arising of the right to
protect property interests of the owner
of this information;

(4) direct responsibility of employ-
ees and contractors is established for
disclosure of such information - if, of
course, its owner caring of confidenti-
ality has included relevant provisions
in labor and civil-law contracts with
those persons.

All this, despite the problems re-
ferred to above, allows to adequately
raise possibilities afforded by legisla-
tion in the field of commercial secrets.

Avery much important component
in legal protection of intellectual prop-
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erty is legislatively provided measures
of suppression of illegal actions, as well
as court practice in this field. Legisla-
tion of the Russian Federation pro-
vides for rather stringent measures of
both civil and criminal responsibility.
Criminal responsibility is provided for
not only in the event of piracy of au-
thorship, coercion to coauthorship, in
the event of violations of patent, copy-
right or illegal use of trademarks,
which resulted in heavy damage, but
also in the event of unlawful access to
computer information, creation, use
and distribution of harmful computer
programs (viruses).

Today one can hardly find a city or
district court with no trial for patent
or authorship rights. It is lamentable
that proceedings are slow and difficult,
that for lack of proper practice there
are few judges professionally knowing
the intricate legislation, that court de-
cisions on virtually all disputes are ren-
dered on the basis of opinions made by
experts whose functions are, as a rule,
performed by patent attorneys, which
often is contrary to the rules of proce-
dure. It is important, however, that
such disputes do take place. This
means that the mechanism of judicial
protection of intellectual property
rights has begun functioning.

Certainly, Russian legislation in the
field of intellectual property is in the
stage of its development; however, even
today’s legal base is sufficient enough to
successfully protect innovation busi-
ness.
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MPABOBAS1 OXPAHA WHTENNEKTYANIbHOW COBCTBEHHOCTHU B POCCUN -
CTUMYNUPYIOLLMN ®AKTOP PA3BUTUA WHHOBALIMOHHOW AEATENBHOCTU 1

tO. Byuy, 3aBeaytoLuii NAaTEHTHO-NNULEH3MOHHBIM oTAenoM CaHkT-lMNeTepOyprckoro rocyaapcTBEHHOro
3MEeKTPOTEXHUYECKOro YHMBEpcHUTeTa

O6LLEen3BeCTHO, YTO MHHOBALMOHHBIN GU3HEC SIBNSIETCS OAHUM U3 Hanbornee pUCKOBaHHbIX ANs
WHBECTULMIA, YTO B 3HAYUTESNBHON CTENEHU CBSA3AHO C BO3MOXHOCTb HE3aKOHHOMO MCMOMb30BaHWS
KOHKYpeHTaMu pe3yrnbTaToB MHTENNEeKTyanbHON agesTensHocTu. MoaTomy, oLeHrBas nepcnekTuBbl
pa3BuTua B Poccum aTol BaxkHenLwen cdepbl SKOHOMUKN, eCTECTBEHHO 06paTUTb BHUMaHUE Ha
COCTOsIHVE Aen B BONpOcax NpaBOBOWM OXpaHbl MHTENNEKTyanbHON COGCTBEHHOCTY.

Mpexne Bcero, cnegyet OTMETUTb, YTO 6E3YCNOBHBIM YCNEXOM HbIHELLHEro NEPEXOAHOro atana K
PbIHOYHOW 9KOHOMMUKE SIBNSETCA CO3AaHMe YAOBMETBOPSAIOLLErO COBPEMEHHbIM TpeboBaHms
3aKkoHogaTenbCTBa B 0611aCTN MHTENNEKTYanbHOM COOCTBEHHOCTU. 3a CeEMb NET, cYMTas C BBeAEHUS
B aencteune 1 nons 1991 r. 3akoHa CCCP "O6 n3obpeteHusx B8 CCCP", nporaeH nyTb OT
cyllecTBOBaBLUEN A0oMNrne OecAaTuneTmss CUcTeMbl aBTOPCKOrO CBUAETENbCTBA, YCTaHaBNMBatoLLen
MOHOMOMKMIO rocyaapcTBa Ha n3obpeTeHns, 40 Pa3BUTOro NAaTEHTHOrO 3aKoHOA4AaTeNbCTBA CO BCEMU
aTpnbyTtamu, NpUCyLLMMN LMBUIN30BAHHOMY PbIHOYHOMY 06LLecTBY. ECrnv roBopuTb O pOCCUNCKOM
3aKkoHoOaTenbCTBE, TO B ONpeAesieHHOM CMbICIe NCTOPUYECKOM TOYKON oTcyeTa aBndeTtca 14
okTsi6psa 1992 r. — paTta BCcTynneHus B gencteue MNateHTHoro 3akoHa P®.

OpaHO TONbKO NepeyncrieHne OencTBYLWMX cerogHs B Poccum 3akoHOB B 0651aCTy NPOMBbILLIIEHHOM
CcOBCTBEHHOCTU 1 aBTOPCKOro npaea BrnevyatnaeT. OxpaHaTCca npaBa npakTnyeckn Ha nwobble
pes3ynbTaTbl TBOPYECKON AEATENBHOCTU, B TOM YMCHE TakuMe, KOTopble paHblue Jaxe He nonajanuv B
cdrepy NpaBOBOro perynmpoBaHns, HanpuMmep, KOMMNbTEPHbIE NPOU3BEAEHNS, TOMOMOMK
WHTerparnbHbIX MMKPOCXEM, COpTa pacTeHUN, MOpoabl XUBOTHLIX. HakoHeLl, B pOCCMNCKOM
3aKoHo4aTenbCTBE NOABUIIOCH CaMO MOHATUME UHTENNEKTyanbHON cCOBCTBEHHOCTH Kak ocoboro Buaa
rpaXxgaHCKMX NpaB (MCKNIOYUTENbHOE NPaBo), MPUHaANEXaLUmX rpaxaaHuHy unv puanyeckomy
nuy. AToMy COBbITUIO, HE TOMBKO MPaKTUYECKN 3HAYMMOMY, HO N BaXKHENLLEMY B pa3BUTMM Npasa B
Poccuu, Mbl 0653aHb1 HoBOMY [paxaaHckomy kogekcy (Yactb 1, 1995 r.), 3akpenusLuemMy 3T0 NpaBo B
cratbe 138.

Hapsiay ¢ ncknioumntensHbiMy1 NpaBaMmn Ha n3obpeTeHns, NonesHble Mogenu, NPOMbILLIIEHHbIE
obpasLbl, TOBapHbIE 3HAKK, a TakkKe UHble NPON3BEAEHNA HayKN, MPOU3BEAEHUS NUTepaTypbl,
nckyccTBa — 06bekTbl aBTOPCKOro npasa, ynomsaHyTbin paxgaHckmi kogekc (MK P®) onpegenvn
NOHATUE CNYXeOHON N KOMMEPYECKOW TalHbl, Kak KOMMEPYECKN LLIeHHON MHbopMaLmm B cuny ee
HEeN3BECTHOCTM TPETLUM NMLAM, a Takke YCTaHOBWUIT MpaBa, CBA3aHHble ¢ Hel (CT. 139): npaBo Ha
COXpaHeHne Takon MHopMaL MM B TaHe U NPaBo Ha 3aLUTy UMYLLECTBEHHbIX UHTEPECOB B Cryyae
HEe3aKOHHOro NofyYeHus, pasrnaweHns UM NCNonb3oBaHUs 3TOM MHPOPMaLUK TPpeTbMMU NNLAMMN.
Ecnn npoBoanTb aHanoruo ¢ 3akoHogaTenbCTBamMmu pyrnx cTpaH, To 04eBUOHO, YTO B NEPBYHO
oyepeb 9TO OTHOCUTCSA K MPOM3BOACTBEHHLIM CEKpEeTaM, KOTopble MPUHATO Ha3biBaTb HOy-Xay, a
yNOMSIHYTble AeNCTBUS — K popMaM HeJoBpOCOBECTHOM KOHKYPEHLMK, YTO HALLSO CBOE OTPaXXeHue
Takke B 3akoHe PCOCP "O KOHKypeHUUN 1 orpaHnyeHnM MOHOMOMNNCTUYECKON OeATENbHOCTU Ha
TOBapHbIX pbiHKax" (1991 r.).

JononHsAeT 3KOHOMUYECKUIA CMbICI 3TUX HOBOBBeaAeHun ctatbs 128 MK PO, oTHocALwan
WCKIMIOYMTENbHbIE NpaBa U MHdopMaunio K 06bekTamM rpaxgaHCcKux npae, BBOASA UX TEM CaMbiM B

L My6bnukyemas ctatbs naTeHTHOro nosepeHHoro P® 0. Byya HanucaHa no 3akasy pegakumm xypHana
cneumanbHO ANA AaHHOIO HOMepa 1 NpedHa3HaveHa npexae Bcero Ans 3apybexHbixX yataTtenem, KoTopbIx
MOXET MHTEpPEeCcoBaTb POCCUMINCKUIA NPaBOBOW "KNuMaT" B 00/1acTn MHTENNEKTYarnbHON COGCTBEHHOCTH.
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XO35IMCTBEHHBIN 060POT, Aenas obbekTamun Kynnn-npogaxun, apeHabl, 3arnora u UHbIX X03sMCTBEHHbIX
onepauumn.

OcCHOBHbIMK 3aKOHaMu B 06NacTn MHTENNeKTyanbHOM cOBCTBEHHOCTU B Poccumn sSBnaroTCS:
e [laTeHTHbIN 3aKoH P®;

o 3akoH P® "O ToBapHbIX 3HaKax, 3Hakax 00CnyXnBaHusi U HAaMMEHOBaHUSIX MecTa MPOUCXOXAEHUS
TOBapoOB";

e 3akoH P® "O npaBoBou oxpaHe nporpamm ana 3BM un 6a3 gaHHbIX";

e 3akoH P® "O npaBoBoOW 0xpaHe TOMONorMmn MHTerpanbHbIX MUKPOCXEM";
e 3akoH P®d "O cenekUMOHHbIX AOCTMXKEHUAX";

o 3akoH P® "O6 aBTOpCKOM npaBe 1 CMEXHbIX NpaBax".

MaTeHTHOE 3akoHOAATENbLCTBO Poccumn — TMMMYHO eBPOMNeckoe 3akoHoAaTENbCTBO C NPUCYLLUMU
eMy XapaKTepHbIMU YepTamu.

MaTeHTbl HA 306peTEHNSA 1 NPOMbILLIEHHbIE 06pa3ubl (4M3aiH) BblAAOTCS HA OCHOBE 3KCMepTu3bl,
ocyulectnsiemon B [lateHTHOM BegomMcTBe — POCCUINCKOM areHTCTBE MO NaTteHTaM U TOBapHbIM
3Hakam (PocnateHT). Kputepuamm nateHTocnocobHOCTM M3006peTeHUs ABNAOTCA MUPOBasi HOBU3HA,
n306peTaTenbCKUA YPOBEHD (KPUTEPUI HEOYEBUAHOCTU) U MPOMbILLNIEHHAA MPUMEHUMOCTb.
MocnegHuin TpakTyeTca AOCTATOYHO LUMPOKO, B YACTHOCTU, NAaTEHTOCNOCOOHBIMY NPU3HAOTCS
MEeTOAbl MEANLIMHCKOM ONArHOCTUKN U NIeYEHMS.

B oTHoLeHWn n3obpeTeHnin NnpumeHseTcs NonynapHas B eBPONenckux CTpaHax oTCpoYeHHas
3KCnepTmn3a, Koraa 3asiBka He paccMaTpmBaeTCs Mo CyLecTBY A0 Tex Nop, Noka 3assButernb (Mnu
TpeTbe NUUO nocne nyénvkaunun cBefeHn o0 3asiBKe) He NpeacTaBUT COOTBETCTBYIOLLEE
xopaTancTBo. Takas OTCpoYKa SKCnepTu3bl NpefoCcTaBnaeTcs B npeaenax Tpex net ¢ AgaTel nogayu
3asBku. OgHako 3asBuTento cnegyet MMeTb B BUAY, YTO, HE3aBUCUMO OT NOAauu yKa3aHHOro
xoJartancTsa 1 NpoBefeHust 3KCNepTu3bl No cyLecTsy, Yepes 18 mecsue nocne nogayv 3asiBku
cBefleHns 0 Hel B BuAe nateHTHon hopMynbl 1 Bubnuorpaduyecknx gaHHbIx 6yayT onyGrMKoBaHsbI.
Cpok oencTsns BblAAHHOIO NaTteHTa Takke TUNWYHbIM Ans cTpaH EBponekl — 20 neT cuntas ¢ gathbl
nopauv 3asBku. MaTeHT NnogaepxuBaeTcs B cune nyTem ynnatbl eXXerogHbIX MOLUWH.

HapylweHnem nateHTa npusHaeTcsl M3roToBreHne npoadykta (M3genwuii), ocyllecTtsreHne cnocoba,
BBO3 NPOAYKTa HAa POCCUIACKYIO TEPPUTOPUIO, MPEANOXKEHWE K MPOAaXe, Npoaaxa, XpaHeHue npoaykTa
C Lienbio NPOoAaXmu 1 NHble AENCTBUS, CBSI3aHHbIE C XO3MCTBEHHbIM 060POTOM NPON3BEAEHHOrO
npoaykTa, ocyllecTBrsieMble 6e3 cornacusi nateHToobnagatens. BaxHoli HopMoli 3akoHa SIBNsieTcs
Tak HasblBaeMasi KOCBEHHas oxpaHa cnocoba, koraa npasa, BbiTeKaloLmne U3 nateHTa Ha cnocob,
PacnpoCTPaHSIlOTCS U B OTHOLLEHUM NPOAYKTa, U3rOTOBNEHHOIO 3TMM criocobom. CooTBeTCTBME
npon3BeaeHHOro NpoaykTa UK OCyLLLECTBNEHHOrO cnocoba 3anaTeHTOBaHHOMY M306PETEHMIO
onpeaenseTcsa no oopmyne nsodpeTeHus.

MaTeHTHOE 3akoHOoAATeNbLCTBO Poccum BKkMoYaeT BCe OCHOBHbIE HOPMbI, NMPUHATLIE MUPOBLIM
coobuecTtBoM. [MpaBa MHOCTPaHHbLIX 3asiBUTENEN OXpPaHATCA HapaBHe C NpaBaMy HaLMOHarbHbIX
3asBuTEnen. BoamMoxxHO nonyyYeHne KOHBEHLMOHHOrO npuopuTeTa no 6onee paHHUM 3asiBkam,
noaaHHbIM B APYrMX CTpaHax — ydacTHuuax MNapukckon koHBeHUmn. MpeaycmoTpeHo npaBo
npexaenonb3oBaHus, a Takke oBLLENPUHSATbIE MEPbI MO OrPaHNYEHUIO NAaTEHTHON MOHOMONUK B
cnyyae 3noynoTtpebneHus eto nateHToobnagatenem — NpUHyaUTENbHas NMUEH3Ust U aHHYIMpOBaHUe
naTeHTa. BaxHol siBnsieTcss HopMma, AonyckaoLwas packpbiTe aBTOPOM CBEAEHUI, OTHOCALLMXCS K
n306peTeHunto (NonesHonm Moaenu, NPoMbILLIEHHOMY obpasLy), He NPENATCTBYIOLLEE MPUHAHUIO UX
naTeHTOCNoCOGHbLIMM, ECNN COOTBETCTBYOLAs 3asiBka NnofgaHa B PocnaTeHT He No3fHee WecTu
MEeCSILEB C AaTbl PACKPbITUSA 3TUX CBEAEHUN.

Becbma nonesHbIM criegyeT Npu3HaTh BrepBble BBEAEHHbIN B POCCMU MHCTUTYT NPaBOBOW OXpaHbl
nonesHblX MofeneMn, kK KOTopbiM, B OTAIMYME OT LUMPOKOrO Kpyra 06 bekToB M306peTeHuin, OTHOCSAT
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TONbKO YCTPOWCTBA (KOHCTPYKTUBHbIE pelleHuns). MeHee xecTkne TpeboBaHNA MO HOBU3HE, B
YaCTHOCTU, HEe MPUMEHAETCHA KpUTEPUIA HEOUYEBUOHOCTU, U Bblada OXPaHHOIO JOKYMEHTA TOMbKO Ha
OCHOBaHMM oopmMasnbHOM NPOBEPKN NOAAHHbIX 3asBOYHbIX 4OKYMEHTOB, MO3BOMSIET NAaTEHTOBATb
3HauUUTENbHO 6OSbLUE LIEHHBIX MHXEHEPHbIX PELUEHNA B KOPOTKNE CPOKN. He JOMmMKHO cMyLLaTh, YTO
OXpaHHbIA JOKYMEHT Ha NosiesHyo Moaernb Ha3blBaeTcs "cBuaeTenscTBOM", a He "naTeHToM", — 3TO
TaKoW Xe AOKYMEHT UCKMIYMTENBHOro npaea, a 8 neT — MakcMmMarbHbI CPOK AeNCTBUSA
cBMaeTenbCcTBa — BMOSHE AOCTATOUHbIA CPOK AN NPaKTUYECKOro UCrnofb30BaHUSA Takoro HOBLUECTBA.
He oCHOBHbIM, 0QHAKO 3HAYMMbIM (PAKTOPOM, ONpeaenaLnM NPakTUYeCKNn NHTepecC K aToMy
006BHEKTY MPOMbILLNIEHHON COBCTBEHHOCTU, ABMNSETCA BABOE MEHbLUMIN pa3Mep NaTEHTHbIX MOLLSVH,
KOTOpbI HEO6X0AMMO YNNaTUTb NPW NONYyYEHUN CBUAETENBCTBA HA NOME3HYI MOAENb, NO
CpaBHEHMIO C aHaNOrMYHbIMK 3aTpatamMmu Ha NaTeHToBaHMe n3obpeTeHns. YTo kacaeTca pucka,
CBSAI3@HHOrO C OTCYTCTBMEM IKCNEpPTU3bl MO CyLLECTBY NOME3HON MoAenu, TO Ans nogen,
npodeccmoHanbHo paboTaloLwmx B A4aHHOW 061acT TEXHUKK, Kak NoKasbiBaeT NpakTuKa, Takom puck
HeBenuk. Kak crneacrteue, n ctatuctuka PocnateHTa 310 noaTBepXaaeT, TeEMMbl POCTa YncHa 3asiBOK
Ha NonesHble MoAENM 3aMEeTHO NPEBLILLAET 3TOT NoKasaTtesb Ans 3obpeTeHuin.

Ob6paLaeT Ha cebsa BHMMaHMe, YTO NOCTENEHHO (hOPMMPYETCH POCCUMCKMI "PbIHOK" NnueH3un. Ecnn
yYecCTb, YTO 3TO abCONOTHO HOBOE AEeNo — TOproBaTb NaTeHTamMun 1 nuueHsmammn B Poccun, To 6onee
5 TbiCAY 3aperncTpmpoBaHHbIX PocnaTeHTOM Takux cOenoK — HENOXon pe3ynbTaT Anst Havana.

Kak n B 6onbLlunHCTBE CTpaH Mupa B Poccun 3apybexHble 3asButenn BegyT Aena rno nosyyeHuto
NnaTeHTOB M pPerMcTpaLmnm ToBapHbIX 3HAKOB Yepes NaTEeHTHbIX NOBEPEHHbIX, MPOLLEALLNX
cneunanbHyro atTectTaumio n omumnanbHO 3aperncTpmpoBaHHbix B PocnateHTte. CtaTyc, npasa u
00513aHHOCTM NaTEHTHOrO NOBEPEHHOrO onpeaenseT "lNonoXeHne 0 NaTeHTHbIX MOBEPEHHBIX",
yTBepxaeHHoe NpasuTtenscTBoM Poccun. B HacToswee Bpemsa PocnaTteHToOM 3aperMcTpmpoBaHo
6onee 500 naTeHTHLIX NOBEPEHHbIX, paboTaroLUX NPaKTUYECKN BO BCEX KPYMHbIX ropogax
Poccuinckon degepaunn, npyn atom okosno 100 n3 Hux — B CaHkT-leTepbypre. MNonesHbiM MOXET
oKasaTbCs TakkKe NPaKTUYECKUIN ONbIT NAaTEHTHbIX MOBEPEHHbLIX B BONPOCAaX NpaBOBOW MNOAAEPKKN
Hay4HO-MccrenoBaTenbCkux paboT, MHHOBALMOHHOIO Gu3Heca, NOCKONbKY B CUITY POCCUCKOM
cneungukn — OTCYTCTBUS CrneLmanmsnpyromnxcsa B 3TUX BONPOCax IOPUCTOB — UMEHHO NaTEHTHbLIM
crneumanucTam B NepBylo odepeb NPULLNOCL OCBanBaTb 3aKOHOA4ATENbLCTBO B 3TO cdhepe.

B cpaBHeHUM C NaTEHTHbIM 3aKOHOA4ATENBbCTBOM UM aBTOPCKUM NPaBoOM POCCUNCKOE
3aKkoHo4aTenbCTBO B 06nacTu 3awmTbl OT HeJOOBPOCOBECTHOM KOHKYPEHUNN 3HAYNTENBHO MEHEe
paseuTo. o cywecTBy, KpoMme ynommHaBwencs ctatbh 139 K PO 1 onpegenenuns Takmx gencTeummn,
Kak He3aKOHHOE MoslyYyeHne, packpbiTve IMbo UCNoNb30BaHME CRy>XeBHOM NN KOMMepPYECKOW TalHbl
B kadyecTBe hopMbl HeOOPOCOBECTHOM KOHKYPEHLMN B COOTBETCTBYIOLLIEM 3aKOHE, APYrnx
HOPMAaTUBHbIX aKTOB, PErynupyoLLmMx 3T BONPOCHI NOKa HET.

CnyxebHasa n komMMepyeckas TaHa, Kak KOMMepPYECKM LieHHasa nHopMauns, 3a4acTyto urpaet
onpeaensoLLyo porb B KOHKYPEHTOCNOCOOHOCTN NPeAnpUATUS, U B 3TOM CMbICIIE UMEET He
MeHbLLEee 3Ha4YeHne, Hexxenu nateHTbl. Ecnu, Hanpymep, naTeHTHOE 3aKoHO4ATENbCTBO
yCTaHaBnMBaeT AOCTaTOYHO XecCTkne TpeboBaHuns kK obbekTam, Ha KOTopble MOXET ObITb BblAaH
naTeHT, TO K Cy>KeBHOM 1 KOMMEPYECKOM TalHE C TOYKM 3pEeHNs CoaepKaHMs Takon MHpopmMaLmm He
npeabaABNAeTCa HUKaKMX OrpaHnyeHuin. B oTnnyme oT naTeHTHOW MOHOMOMWK, KOTopas Bcerga
orpaHvyeHa BO BPEMEHU U UMEET CuIy TOMbKO B Npeaenax CTpaHbl, B KOTOPOW BblAaH NaTeHT,
Nnosib30BaTbCsl TAkoN MHPOPMaLMEN MOXKHO (MPU COXPaHEHMM B TalHE) 3HAaUMTENbHO orbLUe, a
npoaaeaTb — B Ntobon ctpaHe. OanH ToNbKO hakT HEM3BECTHOCTU TakoM MHPOPMaLMM KOHKYpEeHTaMm
obecne4rBaeT npenmyLlecTsa, 0CO6EHHO, ecriv y4ecTb CNOXHOCTb M ANUTENbHOCTb NpoLeaypbl
3alUMTbl HApYLLEHHbIX NAaTEeHTHbIX NpaB, a Takke 3aTpaTtbl, KOTOPbIE NPU 3TOM NPEeACTOUT NOHECTMW.

MpencraenseTcs, YTO OAHOM U3 NEPBOOYEPEHbIX 3a4a4 pa3BUTUS POCCUNCKOro 3aKkOHoA4aTeNbCTBa B
paccMaTpuBaeMoi 0bnacTu A0MKHO ObITb NPUHATUE 3akoHa "O KoMMepYeckon TanHe", NPOeKT
KOTOPOro B HacTosiLLee BpeMsi akTMBHO obcyxgaeTcs cneunanuctamu. KnoyesbiMM MOMEHTaMM
Takoro 3akoHa AOMKHO ObITb onpeaeneHne NOHATMIN KOMMEPYECKON TanHbl, NpaBa Ha KOMMEPYECKYHO

Page 3



XK. "MiHHoBaumn" — CrneumnanbHbIN BbINYCK K BbicTaBke B MaHHoBepe, 20—25 anpensa 1998 r.

TaI7IHy, a TakXe OTBETCTBEHHOCTU paGOTHVIKOB, napTHEpPOB Mno 6V|3Hecy, KOHKYPEHTOB U
rocyaapCrtBeHHbIX OpraHoB.

Tem He MeHee, aHanu3 CyLLEeCTBYHOLLEr0 HOPMAaTMBHOMO onpeaesnieHne crny>xebHom 1 KOMMEepPYECKON
TanHbl NO3BONSAET cAenatb PsA BaXKHbIX MPaKTUYECKNX BbIBOOOB:

1) HUKaK He orpaHNYMBaeTCsl NPeaMETHbIN XxapakTep UHOPMaLIMK, COCTABISAOLLEN CNYXeBHY0 unn
KOMMEpPYECKY TalHy: aTa MHDOPMaLnsi MOXET ObiTb TEXHUYECKOW, IKOHOMUYECKOMN,
OpraHM3aLMOHHOW 1 NoBOM MHOKM, AOCTATOYHO, YTOOLI OHA MMena KOMMEPYECKYHO LLIEHHOCTb B CUIY
HEeW3BECTHOCTM APYruM nuuam;

2) orpaHu4eHue npas BrnagesnbLa Tako MHPOPMaLMM COXPaHSiTb €€ B TalHE BO3MOXHO TONbKO Ha
OCHOBE 3aKOHA; B YaCTHOCTHU, K KOMMEPYECKON TaiHe He MoryT OblTb OTHECEHbI yCTaB U apyrue
ydpeauTenbHble AOKYMEHTbI NPeanpusiTus, a Takke CBeAeHus, NpeacTaBnsieMble no popmam
OTYETHOCTM O (PMHAHCOBO-XO3AANCTBEHHOWN AesATeNbHOCTHY;

3) ocHOBaHMeM BO3HMKHOBEHMSI NpaBa Ha 3aluTy UMYLLLECTBEHHbIX MHTEPECOB BnagernbLa Takon
NHOpPMaLIMK SIBMNSIETCSt HE3AaKOHHOE MOMyYeHne ee TPETbUMI N1LamMu,;

4) HanpAMyr yCtaHaB1MBaeTCA OTBETCTBEHHOCTb pa6OTHI/IKOB N KOHTpareHToB 3a paasrnalleHne
Takom VIH(*)OpMaU,I/IVI, pasymeeTca, eCrnn ee Briageneu, 3aboTsAck 0 KOHC*)VI,EI,GHLI,VIaJ'IbHOCTI/I, BKIMTHOYNI
COOTBETCTBYIOLLUNE YCIOBUA B TPyAOBbIE U rpaXaaHCKO-NMpaBoBbl€ 40roBopbl C 3TUMU NULAMN.

Bce 370, HECMOTpPSA Ha Hanuune ykaszaHHbIX NPobrem, No3BonseT B 4OCTATOYHO CTEMNEHM
MCMoNb30BaTb BO3MOXHOCTM, MPEAOCTaBMNseMble 3aKOHOAaTeNbCTBOM B chepe KOMMEPUYECKUX
CEKpPEeTOB.

BaxkHenwen coctaBnstoLern B 061actun oxpaHbl MHTENMNEKTYanbHOM COGCTBEHHOCTHM SABNSIETCS
npegycMmaTtpuBaemble 3aKOHOAATENbCTBOM MepPbl NPeceyeHns He3aKOHHbIX JEeNCTBUN, a Takke
cynebHas npaktuka B 3Tom obnactu. 3akoHogaTtenbcTBoM Poccuiickon ®efepaunm npegyCcMoTpeHs!
AOCTaTOYHO XXECTKNE Mepbl KaK rpaXKaaHCKOM, TakK M YrofloBHOW OTBETCTBEHHOCTU. [pnyem yronosHas
OTBETCTBEHHOCTb NMPeAyCMOTPEHA HE TOJbKO B CIlydae NPUCBOEHUS aBTOPCTBA, NMPUHYXKAEHUS K
COaBTOPCTBY, B Clly4ae HapyLleHWn NaTeHTa, aBTOPCKOro npaBa UM HE3aKOHHOIO UCMONb30BaHMS
TOBapHbIX 3HAKOB, KOTOPbIE NPUBENM K KPYNHOMY yLiepby, HO 1 B Criydae HenpaBoOMEPHOro A0CTyna K
KOMMNbIOTEPHON MHAOPMALIMKN, CO34aHNSI, UCMONb30BaHWS 1 PacnNpOCTPaHEHNs! BPEAOHOCHbIX
KOMMbIOTEPHBIX NPOrpaMm (BUPYCOB).

CerogHs Bpsig N HaNGETCHA ropoACKON UM ParOHHbIN cya, B KOTOPOM Bbl HE HAXo4MMNCL Ha
paccMOTpeHMn Aena, CBA3aHHble C NaTEHTHLIMU U aBTOPCKMMM NpaBamu. MoxxHO ceToBaTb Ha TO,
4YTO Takue Agena MeasieHHo 1 ¢ TpyAoM pas3bupatoTcs, n3-3a OTCyTCTBUS AOMMKHOM NPAKTUKN MOYTU HET
cyaen, npodeccrmoHanbHO pa3buparowmxcsi B CIIOXKHOM 3akoHo4aTeNnbCcTBe, cyaebHble peleHns
NpaKTUYECKM NO BCEM CNOpaM BbIHOCATCA HA OCHOBAHUM 3aKSTHOYEHUIN SKCMEPTOB, KOTOPLIMMN
BbICTYNAOT, KaK NMpaBuio, NaTeHTHbIE NOBEPEHHbIE, YTO HE BCEeraa COOTBETCTBYET NpoLeccyarnbHbIM
HopMaM. OQHaKo BaXKHO, YTO TaKMe CNopbl ECTb. ATO O3HAYAET, YTO MEXAHN3M CyaeOHOM 3aWuThl
npaB MHTeNNeKTyanbHoNn cCO6CTBEHHOCTN HauymMHaeT paboTtaThb.

BesycnoBHo, poccuitckoe 3akoHO4aTENbLCTBO B 06N1aCTM MHTENNEKTyarnbHoN COBCTBEHHOCTU ellle
HaxoAMTCsA B CTaauM CBOEro pasBUTUS, OQHAKO YXKe CEroAHs CyllecTByolas npasoBas 6asa BnonHe
AoCTaTovHa Ans yCrneLwHon 3aluTbl MHHOBaLMOHHOIO GusHeca.
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